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- Clearinghouse Rule No. 02-048
-~ Form 2 — page 2

LEGISLATIVE COUNCIL’RUL_,_ES_ _bLE_ARINGH{)USE REPORT

__This rule has been reviewed by the Rules Clearinghouse. Based on that review, copunents are
reported as noted below:

I. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

'benm‘en‘t Attached YES |+ NO [:I

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)}

Comment Attached YES || NO

3. CONFLICT WITH GR QUPLICATSLON OF EXISTING RULES [s 22’? 15 (2) (d)]

Comment Attached Y_ES':' ' o ' N{) I~

4 A‘DEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (&)

Comment Attached YES NO |~

Comment Attached | YES —f;l | NO El

6. POTENTIMJ CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS {s. 227.15(2) (g)]

Comment Attached ©UYES SR NO |~}

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comiment Attached YES NO |

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (0] "
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CLEARINGHOUSE RULE 02-048

~ Comments

: [NO.TE:. _--:-!-Al-i citations:-t{a_.-"fﬁMahﬁal?;-in. the comnien-ts'. belim? _a-i’é td the -
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legisiatwe Council Staff, dated September
1998.7 - _ _

1. Statutory Authority
- “Dam grant inventory” is defined-iin 5. NR 336.03 (3)- ast a listof dams with two
. .@lements rcqmrement ofa dam safety pro;ect and flhng of a grant -application.. Howaver s
311385 (4} (a), Stats., only requires that the inventory of ‘dams contain those dams that require a

dam safety project. Application for a grant is not required under the statute in order for a dam to
be listed on the inventory. Is the rule consistent with the statute?

2. Form, Style and Placement m Admz_'r_zistrétive Code

a. Ins. NR 336.02 (1) (a) and (2) (a), *, and” should be replaced by a period.
b. Ins. NR 336.02 (7), “means” should replace “are.”

¢. The title to s. NR 336.05 (1) should be deleted since none of the other subsections
have titles.

d. The note regarding applications, which is at the end of s. NR 336.05, should be
placed at the end of s. NR 336.06.

e. Ins. NR 336.09 (1) ({intro.), “, as follows:” should replace the period.
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5. Clarity, Grammar, Punctaation and Use of Plain Language

a. Section NR 33602 (2) (b) refers todams "‘abéindoned'v;nder” 5. 31.187, Stats.
Section NR 336.03 (1) refers: to-declarations -of abandanment ‘using the process under”
31,187, Stats. However, this statute does not relate to declarations of abandonment, but rather is
a procedure for the department to remove dams: An example of a more ‘appropriate reference to
thls statute s found in current s. 30.121 (4), Stats.

_ b, The term ¢ ‘sponsor” is used in s. NR 336.03 (7) and a number of other 91&0@5 in the
rulé,_ _Hewf_:ver, the rule does not include a direct statement of who is eligible to be a sponsor.

¢. The definition of “sponsor match” in s. NR 336.03 (14) refers to cash from the
sponsor, However, the rule also allows the spomer maich to mciucie in-kind contributions. [See

s. NR 336.09 (1) (©).].

d “In the note after s. NR 336. 07 it should apparently be applicants, rather than projects,
that may begin construction. Also, the note should state that the department may rescind “its”
notification’ of- ehgzbihty Fmally, the time frame shmﬂd be stated ' as:'six months “after”” the

application date .
e. In 8. NR 336 08 (mtro ), “the” should be iﬁser{ed before “fol!owing.”

f. In the note after s. NR 336.09 (1), “formulated” should be replaced by
“oromulgated.” O TP

- g.. The reference to “contract™ in 8. NR .336.09 (2). (e) is apparently the first use of ﬂ’}lS:_ _

--term in‘the rule.  Can it be cianﬁed how this term relates to, the remamder af the rule‘? Aiso m:__. s

that prov;smn, “this pmJects” should be replaced by ‘the pm}ect



ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
CREATING RULES

The State of Wisconsin Natural Resources Board proposes an order to create ch. NR 336 relating to

the small and abandoned dam removal grant. program
WT-31-02

Analysis Prepared by the:Department of Natural Resources

Statutory Authority: ss. 31.385{1m) and 227.1 1{2Ha), Stats.
Statutes Interpreted: s..31.385, Stats. TR S T

This order establishes procedures to implement a grant program for removal of small dams and

: _'aba_n_dcned dams.:Applications for-small dam removal grants.may be made by any municipality,
public:inland fake protection district or private individual, which-owns a dam. “The grant will fund 50-
' pér'c'e'nt' of these eligible project costs up to a maximum state.contribution of $50,000. Applications
for abandoned dam removal-grants can be made by any person-who has legal access to the property
. -containing:-the dam for the purpose -of.removal.:. The grant will fund 100 percent of these eligible
project costs.

SECTION 1. Chapter NR 336 is created toread: =+

Chapter NR 336
:SMALL AND ABANDONED DAM REMOVAL GRANT PROGRAM

~ 'NR.336.01 Purpose

.NR 33602 Applicability . .-
'NR 336.03 Definitions *. *
NR 336.04 Variances
NR 336.05 General provisions
NR 336.06 Applications S e
NR 336.07 Determination of project efigibility . .-
NR 336.08 Project priority list- S T LT
NR 336.09 Eligible and ineligible costs for dam safety projects
NR 336.10:Grant awards: -~ © o0 i e
NR 336.01 Purpose. The purpose of this chapter is to establish procedures to implement a
small and abandoned dam removal financial assistance grant program, as provided for in 5. 31.385,
Stats. o e e A .
- ~NR 336.02 Applicability. -This chapter applies to:

{1} In the case of small dam removak:

districts or private dam ownerg, and)
. x\_ﬁ__,/’

{a} Counties, cities, townships, villages, public inland fake protection and rehabilitation

(b} Small dams.




(2) In the case of abandoned dam removal:

{a) Any person who has obtained legal access to property containing the dam for the

purpose of removmg the dar{ 9 e = N
B

(b} Dams of any size declared abandoned under 5 31 187, Stats W /{Q f’Vi(’:U

NR 336.03 Definitions. The following: deftmtlons are appilcabm to thls chapter e

{1) “Abandoned dam” means a dam declared abandoned usmg the process underk\”\
31.187, Stats.

{2} “Abandoned dam removal project” means the activities assodiated withremoval of an
abandoned dam.

(3} ”Dam grant anven’tory means the itst of dams mamtamed by the department that &
reqmre a dam safety'f m]ect and: for whtch a grant appircat:on has been filed under 8] 31 385 Sta.

(4} ”'Bam safe’zy prc}act" means; the mamtenance, rapalr, modaf;catmn abandonmem or’
removai of a-dam to mcreasa its safetyior any: other actlvﬁy that will increase the safety of a dam

{5} “Fringe benefits” means an empioyer s costs for an empioyee s social secunty, life and
health insurance, unemployment insurance coverage, worker’'s compensation insurance, retirement
plan and authorized absences from the job such as annual, sick, court or military leave. These costs
shall be equitably distributed to all empioyee iabor activities.

{6) “Hydraulic height” means the d;‘fferance faf tha water-elevation upstream and
downstream of a.dam under normal conditions.
3 .. L ._ : f\/\r&W e ‘,_,m":-’.' B D
) “indlrect costs /a,re those ordmary operatmg expensesiu ’the spor:f
reﬁawd fo'a ‘specific dam safety project. - :

 Note: Indirect costs are generally administrative in nature, and are typlcaEly mcufred for
multiple: purposes Exampies of indirect costs include, but are not l;mited to, utilities, dmemstratwe
-saiaﬁes, postage and other expenses. that are not supponad by mme reports OF mher documentatlon
tha’c :denttfies the expenditure as d:recﬂy ass;gnabfe to a dam safety pro;ec:t & G

(8) "En kmd contnbutlon mieans tha ﬂan—cash conmbutmns of materials, equment
services or labor provided to the sponsor that are reasonable and necessary for carrymg out the
pro;ect and meet the game test.of ei;gih;hty as any other-cost item ' R

(9} "F’ro;ect" means an abandoned or smail dam removai project.
{10} "Project priority list” means a list of projects sequenced in the order of funding receipt.

(11} “Project termination date” means the date specified in‘the grantaward: by which the
project is to ba comp|eted

H 2) “Smali dam” for this chapter means a dam that is less than 15 feet hlgh and that-
creates an impoundment of 100 surface acres or less of water. Height is measured as the hydraulic
height. b T




{13) “Small dam removal project” means the activities associated ._wég’ﬁfi' removal.of a small
dam.

{14) "‘Sponsor match” means the portlon of the dam safety pro;ect cost wh;c_h is not
funded by the state. Eligible sources of sponsor match may include cash [from the sponsor; funds
generated by local or federal government; grants or contributions from foundations, businesses,
private mdwaduals or nonprcflt ofgamzatmns

n NR 336 04 Vanances. The department may a;aprove in wntmg a vaﬂance from a
requ:remeni of thls chapter if the department. determines that a variance is essential to effect
necessary grant. actions or program objectives. and. where spec:al circumstances make a variance in
the best interest of the program. Before approving a variance, the department shall take into .
account factors such as good cause, circumstances beyond the control of the sponsor, fmancsat
hardship and landowner demands. The. departmanz may not grant variances from statutory .

requirements, L

NR 336 Q5. General prov;s:ons. {1 Dam grant mvantory and heanng process. -Aa).Projec
may be adde_ tn the dam grant:inventory, after. recetpt of an apphcatnon By s:gn:ng the piic_ation,'-
‘the applicant is acknowiedgsng tbmﬁﬁr;%ﬁware the dam w:!! be placed on the dam grant inventory,

S OISV g

Ab}.. As part of the appi;cataan, the department shall. provide notice to the dam owner statmg

that it will proceed on the funding request and addition to the dam grant mventory without a hearmg

unless a request for a hearing is filed with the department by the dam owner.

{c} _For abandoned dams, the department shall provide. notice to.the dam owner, if he or she
can be identified, stating that it will proceed on the funding request and addition to the dam grant
inventory without a hearing under this chapter unless a request for a hearing is filed with the.
department by the dam owner.

“Ad) M a hearing is requested pursuant to notrce under thxs subsectnon, the department may
' ':schedu{ea thie matter for. heanng using-the procedures under s..31.06(2), Stats., or may notify the
owner that the dam has been removed from the dam grant inventory.

{(2) Project work shall be completed prior to the project termination date.-"fj‘%"‘w) —ETE

(3)_7-}55033'&'7( work shall Be:'comb!'éiéd prior to submission of a payment request.

{4} Payment requests postmarked . more than 80 . days after the pruject termmatlon date w;ii-

not be honamd : :
R —— G? /‘ & gfww. ;z

{8) Payment is limited to the elrgmie reimb sahle_wgost contained in s. f\fﬂ 336.10{1}) and

may not exceed the amount of the grant award. y artial paymems wvill not be made i
X g*“}»w ‘;w/ Rt ’

_ {B)., Payment may. not be.made until a department mspection finds that the project has been
sat:sfactoniy completed. The inspection will be conducted within 30 calandar days. after.

department receipt of an inspection request or the payment request,

(7 The department may approve a request to extend the pro;éct termination date only
where special circumstances, good cause and circumstances beyond the control of the applicant
make it necessary. The extension request shall be raceaved by the department prior to the project
termination date.




{8) indirect costs are not allowable in the claimi" for reimbursement.

{9} Al claims for payment shali be submatted on forms prov;ded by the department and are
contmgent upon f:nat audit.

{10y All sponsors shatl maintain detailed records of grant expenditures to show that grant
funds were usad for the purposes for which the grant was made. The sponsor shall keep afl’
financial records, including invoices and canceled checks or bank statements that support al} project
costs claimed by the sponsor; and ‘the records shall be' avaatab!e for mspectton by state officials for
3 years after the' date of final paymant. Sponsors that are required to shall aceount for all pro;ect
fundsiin ‘conformance with generaliy accepted accountsng prmcfples and practaces and ‘shall retam '
the funds in‘a separate account o

(11} Total grant assistance provided under this chapter shall be limited to a ‘naximum of
50% of eligible project costs un}_ess- oth_er_wise pfovided by law. '

Co © o No F"-_Apphcations may be obtatned by comactmg the Department of Natural Resources,
/ Dam Safety rogram, WTIE 101 South Wehster Stmat Box 792’! Madlson W! 5370? ?92‘3
S 608) 266—8030 Lo

B

f I NR 336 06 Apphcauons (1) Aﬁ?tibétions shall'be made on 'de_;_:bar‘émeht prbvidéd forms.

; (2) The application shall contain the following information:

(_a)_:: The appficéﬁ_t_'_s'_f}am_e; méiling"a_dd-re:_ss, person to contact -am -tefephon_e aun’_tber.
(b)"identi.ﬁb'ation. of the dam:’to be .'remov'a&'." o

. {c} Pmperty owners of the dam and underlylng property

(d) Authonzataon to ap;aiy for the grant If the appilcant |s nét the dam owner
e} Ssgnature of the lndzv;duai or authonzed srgnature of other 9ersons

{8 The axpected pm}ect comp!etren date, not to exceed 2 years from the date of
appEzcatmn '

13) Applications may be submitted the first business day of the third month-following the
effective date of this rule ... [revisor insert date]. Thereafter, applications may be submitted at any
time.

{4) Applications may be withdrawn at any time.

T NR 336.07 Determination of project ahg’abﬂlty (1) Within ‘60 calendar days of apphcatson
receipt, the départment shall notafy ‘the appi;cant in Wret;ng of its determmataon of a!:gfbtiaty '

{2} When funds are avaxlabte et:gib!e appl;cams shall recewe a grant award speclfy;ng
terms of the award ' '

3 "Encompiete applications shall be designated-as ineligible

{4} Ineligible applicants may submit a new application.




el N

. Note:  Eligible: @s may.not begin construction until- all applicable sfate, federal and local
permits and approvals Have been obtained, The. department may rescind thelr notification of
el:g:bli:ty for funding if the applicant fails to start:the formal processite obtain an.abandonment -
permit for the dam and obtain other approvafs for its removal within 8 months (M’ the application

NR 336.08 .p.l.'t.)jBCt ﬁriorif‘) list. The departmant shall mamta;n a Elst contammg the order of -
projects eisguhie for fundmg The order of fundmg is based %iiowmg 2 factors

' (1} The date when the department receives the applrcatlon Apniicatlons rece;ved on-the
same date will be randcmiy selected and ranked within Ihat day A4

{2) Smafl dam remavai appiacanons shaH be separated fmm abandcned dam removai
app!icatlons for purposes of assurmg the aitocatmns prescnbad by statute

. NR 336 09 Eligible and mehgrble cos:s fer darn safety prnjects {li ELIG}BLE COSTS
Reasmabie and necessary project.costs. that ‘are consistent wrth the pm;ect scope and: mcurreci

durmg the pro]ect penod are eilgabie for grant funds _c_ _
.

x’a) Ehglbie casts may ;nciude, hut are nct ilmtted to

1. Labor costS directty re!ated Io and mqusred for completmg the project Costs shall be
based on the actual wage paid by the spensorincluding salary and. fnnge benef:ts

2. Direct costs for materials and equipment used for project— relamd purposes or the cost of
the portion of materials or. equipment time .used for the project. - SRR A

3 The cost of ieased or rented eqmpment usad for pmjectwre[ated purposas

e = :4-.. AH costs shaii be su;spormd by tirme. sheets vouchers or sxmiar documentatmn reﬂectmg
spec:ﬁc assignment to the project. Ch T . .

{b) Engmearmg or.planning fees necessary to.complete-a project'may be eligible.
Engmeermg costs: incurred prior to the project penod may be eiagtbie if speclficai!y provided for-in
the grant. award : : o :

(c} The substantaated value cf in- k;nd ccntrrbuttons uf matertais, equtpmem ‘services or:
Eabor cionated or donations of money, for the project may be used as all or part of the sponsar s
match of the project cost subject to.all of the following: o Lt : :

1. All known sources of the sponsor’s share of project costs shall be indicated when the
grant application is submitted.

2. The maximum value of donated, non-professional labor shall be squal to prevailing
federal minimum wage requirements,

3. The value of donated materials and donated professional services shai! conform to
market rates and be established by invoice,

4. The value of donated equipment use shall conform to the Wisconsin department of
transportation highway rates for equipment for the year in which the grant is awarded,




,,._W,,R; gd .

Note: The county highway rates for equipment-are fcrmulatad under €. 84.07, Stats., and
can be found in-chapter 5.of the State Highway Maintenance-Manual pubirshecﬁ by the Wlsconsm "
Departmem of Transpertat!on 4802 Sheboygan Ave Mad;son 53705 e

(2} iNELIG BLE cos*rs Thcse costs that the department determines are not directly associated”
with or necessary to amp!ement the pro;ect are mehgtb!e for grant fundmg Enahgxb[e cosis anciude

but are notlimited to:

{a} Fines and penattles due to vaoiatlon of or faliure to comply w;th fedefal state or focal
laws and: regulations.. SR

(b} Indirect costs including admmtstratlve costs and costs to purchase vehtcEes or other
propetty not directly related to the pm;ect S

{c} Costs for WhICh payment has been or Wfli be recezved from any other fundmg source.

{di Costs assocaated w:th operatton and mamtename of the property

(e} Costs mcurred ina contract WhiCh ‘creates a real or apparent conﬂlct of interest. An

apparent conflict of interest ariges-when an official or.employee of a sponsor participatas in the
seiect;on, awardmg or admm[stmnon of a contract suppor?ed bg)ﬁ pwject : ami

1. The official ‘or empioyea or hls ar hef spouse or partner, has an ownefshlp interest in the
firm selected for the contract or

2 A person :dentlﬁed in subd 1 “receives a cohtraét, gratuity or-favor from the award of -
the contract,

i\iﬂ 336 10 Grant awards {13 The grant award for a small ciam remnvai project is’ 60% o*f
the etlgibIe project cost not to exceed $50,000 and may be fimited by availability of’ grant fundmg

2. The grant award for an abandoned:dam removal pm;ect 1s 100% of the ehglble pro;ect
cost and. ;s not limited except by availability of grant fundmg :

3. An awarded grant may be termmated by the department for vaoiation of any term or
condition of the award. : D . : e . .

4 Grant recmfents may terminate the grant fer any reason and at any time:




The foregoing rules were approved and adopted by the State of Wisconsin Natural
Rescurces Board on

The rules shall take effect on the first day of the month following publication in the
Wisconsin administrative register as provided in s. 227.22{2{intro.), Stats,

Dated ‘at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

- Darrell Bazzell, Secretary
{SEAL)






